
Hubbard County 

Board of Adjustment
April 28, 2014 meeting minutes
Chairperson Krueger opened the meeting with the following members present:  Charlene Christenson, Ken Grob, Tom Krueger, Tim Johnson, Arne Christianson and County Commissioner Greg Larson.  Also present were Environmental Services Officer Eric Buitenwerf and Recording Secretary Maria Shepherd.  

Krueger welcomed everyone to the meeting and read through the meeting procedure.

Approval of Minutes: March 24, 2014 

Christianson moved to approve the minutes as presented.  Christenson seconded the motion that carried unanimously.

Old Business:

There was no old business to discuss.

New Business:

Variance Application 5-V-14 by Larry and Kathy Grell:  Part of the W ½ of the SW ¼, Section 36, Township 140, Range 35, Todd Township on the Fish Hook River.  Parcel: 27.36.01000.  Applicants are requesting a variance from Section 906 of the Shoreland Management Ordinance from the requirements that pasture area be set back at least 500 feet from the ordinary high water mark and at least 5 acres in size.  
Larry and Kathy Grell were in attendance and presented their application.  

Kathy Grell stated that the request is to start a deer farm for the purpose of raising large antlered bucks.  The area would be approximately 5 acres in size and divided into six pens.  The pens will be constructed with a center aisle to allow the animals to be rotated from one pen to the another while keeping them all contained.  There is a structure on the property, outside of the lakeshore jurisdiction, that will be used for the storage of feed and other supplies.     

Krueger inquired on the differences between a pasture and a feed lot.  It appeared that what distinguishes one from the other is if there will be vegetative growth.  Feed lots are not allowed under the current Ordinance where as pastures are.  He asked how the applicant’s will keep this use as a pasture and not allow it to become a feed lot.  It seemed like the number of animals allowed would greatly help or hinder keeping it vegetated.        

Kathy stated that their numbers would be limited compared to what they are allowed.  State rules state that they would be allowed 50 animal units.  An animal unit is 1000 pounds.  A typical deer or them will weigh 200 pounds.  Technically they would be allowed up to 250 deer which is way above what their intent is.  They are planning on having approximately 50 deer in total.  

Larry Grell stated that it would be approximately eight deer per pen.

Krueger questioned if 50 animals would wear out the vegetative growth making this use a feed lot and not a pasture.   

Larry stated they should be fine.  The plan is to rotate the deer often which will allow ample time to replant vegetation. 

Grob asked how many total acres the property is.
Kathy answered that total acreage of the property is about 28 acres.

Grob wanted to know why they were restricting this area to just five acres instead of utilizing the whole area.  

Kathy responded that they could have used more area but the farm is just starting out.

Larry added that the other land area is for development where they are going to build a home in the future.  

Grob asked if they picked the pen size simply to have five acres of land.
Kathy stated that the area they picked for the pens is the furthest away from the lake.  There is another five acre parcel that would work that used to be a gravel pit run by the previous owner of the property.   

Grob felt that if they built the pens larger, they would easily be able to meet the five acre minimum requirement.  
Krueger asked whose rule stated that it be a minimum of five acres.  If the area is greater than 500 feet from the river if the five acre is still a requirement.   

Buitenwerf stated that if the area in question was outside of shoreland then this request would not be before the Board.  

Grob stated that only a portion of the property was within the shoreland zoning.   

Kathy commented that they went to Todd Township to receive a conditional use permit to allow a deer farm but first needed to obtain variance approval from the County since part of two pens are within 500 feet from Fishhook River.   

Kruger asked why they didn’t split the area so that there would be no need for a variance.  
Kathy answered that they need the center aisle for transporting the deer in and out of the pens without them getting loose.  Without that center aisle the deer would need to be placed in a trailer to move them to a different pen.  The deer will not be domesticated and are difficult to get close to.   

Grob stated that he wasn’t in favor of putting a rope around a deer’s neck and trying to herd them into a different pen.  He felt that the center aisle was needed.  It allows the applicant’s to close off and open up different pens so the deer can be moved from one pen to the other without escaping.   

Larry added that there is no gating to the outside perimeter of the fence.  The only access to these pens in through the center aisle.     

Krueger opened the floor for public comment.  
Ron Pederson made public comment.  He stated that the lot in question has been stripped down of all of the black dirt down to mineral.  He questioned if the land would make good pasture land.  He stated that he wasn’t totally against the deer farm but was against the number of animals that they are wanting.
Kathy responded that she had just picked up some pasture seed along with red clover and alfalfa and will be planting that.  Most of the area is under pine tree cover.  The cushion of pine needles is a natural habitat for the deer.  The open areas are where the pasture mix will be grown.  It won’t grow directly under the pines trees but the pine trees are what make it such a great place for deer.  They love the cover the pines provide.  There will be a feeding area as well.  She didn’t think the deer would dig up the pine needles and get down to dirt.   

Grob stated that the Department of Agriculture and veterinarians have very strict rules regarding deer and having them tagged.  He wondered if eight deer were too many to have per pen.  He asked if the applicant’s had looked into what the standards are regarding density allowed per pen or area needed for each animal.  He asked what the desirable concentration or density in a pen.      

Larry stated that ten animal units within shoreland are allowed under the Minnesota Pollution Control Agency.  An animal unit is defined as 1000 pounds which translates to almost 50 deer that would be allowed within the shoreland zone.   
Grob stated that the restriction isn’t in the number of deer allowed.  Those guildelines have been laid out and are in place.  
Krueger stated that the built in restriction is that it can’t go from pasture to a feed lot.  

Johnson stated that he has been to animal parks, where there are large numbers of deer, and there are worn paths here and there but for the most part it has remained in pasture land.  He didn’t see any problems with the request since it will all be fenced in.    

Grob stated that he isn’t opposed to the distance from the lake or foliage.  He was thinking more in size of the pens and number of animals.    

The public comment portion of the meeting was closed.  

Grob moved to approve the variance request and adopt the findings of fact as presented in the April 2014 Planning Commission/Board of Adjustment Staff Report.

Christenson seconded the motion.
The adopted findings of fact are as follows:
1.   Is the variance in harmony with the intent of the comprehensive plan, zoning ordinance and State Shoreland Management Rules?  Yes (X)
The five acre and 500’ setback requirements are only found in the county shoreland ordinance and not in the State Shoreland Rule. The State Rule allows grazing as a permitted use. The intent of the regulations is to see that the animals are kept away from the waterbody as a means of protecting the river from nutrient loading and any soil erosion that may result from soil exposure due to grazing. The regulations’ intent is also to see that the pasture area is large enough to guard against overgrazing and see that such a livestock use does not occur in an area of small lots where such an agricultural use would be incompatible. In this instance, the property itself is 26 acres in size, there is a similar grazing use ~500’ to the north of this property, and the surrounding properties are quite large in size (20 acres or greater) and largely unimproved so there are no use compatibility issues. Only the NE ¼ of the proposed pasture area is within the 500’ and the overall pasture area is within a tenth of an acre or a few tenths of an acre of the five acre minimum requirement. There also is a good forested vegetative buffer between the proposed pasture area and the river that will guard against any sediment or nutrients reaching or impacting the river. 

2.  Without the variance, is the owner deprived of a reasonable use of the property?  Yes (X)
Grazing pastured deer in an area just shy of five acres in size on a property that is 26 acres in size and located in a rural area comprised of similarly sized tracts of land with similar cattle grazing operations and a large amount of undeveloped land is a reasonable use of the property.
3.  Is the stated practical difficulty due to circumstances unique to this property?  Yes (X)
The property is located partly within the shoreland area and partly outside of the shoreland area. The way the shoreland area overlays the property makes it impractical to lay out the pasture area to be outside of the shoreland area.
4.  Were the circumstances causing the practical difficulty created by someone or something other than the landowner?  Yes (X)
The difficulty is caused by the layout of the property in relation to the shoreland area and the property size/shape was created by a party other than the landowner and the 500’ shoreland area was created by the County in years past when it decided to make the shoreland area buffer on rivers 500’ vs. the State standard of 300’.
5.  Will the issuance of the variance maintain the essential character of the locality?  Yes (X)
The locality consists of large tracts of land (20+ acres each) that are largely rural in nature and mostly undeveloped. There is a cattle pasture occupying a large area on a property ~ 500’ to the north of this property. There also are commercial businesses in the area that should not be negatively affected by this proposed deer pasture and the few residences in the area also ought not to be harmed by this pasture. With all the mature trees in the area, it will be difficult to see this pasture, the deer, or the fence from neighboring properties and business/residence locations.
6.  Does the stated practical difficulty involve more than economic considerations?  Yes (X)
Economics are not cited by the applicant as a difficulty. Instead, the difficulty is the property’s unique location and size/shape/orientation relative to the shoreland area along the river.
The motion carried unanimously.  
Variance Application 6-V-14 by Jackson Family Limited Partnership:  Part of Government Lot 4, Section 20, Township 140, Range 33, Nevis Township on Lake Belletaine.  Parcel: 21.20.02700.  Applicants are requesting an after-the-fact variance from Sections 502.2, 601, and 706 of the Shoreland Management Ordinance to: 1. allow an accessory structure to remain located at less than the required 100 foot ordinary high water mark setback and have a deck on its roof, and 2. allow a lakeside deck attached to a residential structure to be located at less than the 30 feet minimum ordinary high water mark setback that also exceeds the 15% of the existing structures ordinary high water mark setback maximum encroachment distance.    

Gene Jackson was in attendance and presented the application.  He is representing his five brothers and sisters who now own the property together.  A year ago they started talking amongst themselves trying to figure out what they should do with the deck that is on the front of the house.  It was in need of replacing.  He was nominated to contact the appropriate zoning office to inquire about if a building permit is needed to replace an existing structure and what the process is to obtain said permit.  He came to the office asking those questions and now he sits before the Board asking for an after-the-fact variance.  The cabin dates back to the first part of the 1900s.  His dad built the deck in 1977 or so.  At the same time the boathouse, stairs and the walkway were redone as well.  The deck was new but the boathouse, stairs and walkway were simply replacing what was there previously.  His father failed to obtain the proper building permits.  Impervious surface on the lot is about 8.5% which is well under the 25% that is allowed.  They are planning on replacing it with environmentally friendly materials and no concrete.  He commented that he had read past board minutes and saw that subsequent owners are looked at differently.  It was their father that did this but the group that now owns the property found out there was an issue in the summer of 2013.  They inherited the violation and were not aware that there was an issue until they came in inquiring about a building permit.  He hoped the Board would look at this issue as a group of new owners even though they share the same last name.  
Krueger asked if the intent was to replace the deck as is.

Jackson stated that the intent of the application is to replace the deck at its current size.  He thought they would also replace the steps that lead down to the shoreline as well since they are starting to deteriorate.  
Krueger stated that there is a slope so the stairs would be necessary down to the shore.
Christenson stated that the request was to replace the deck as it is currently but she wanted to know if the family had considered scaling the deck back into a more reasonable size.  
Jackson stated that they had not discussed the idea of scaling the deck to a smaller size since their hope was to replace it to the existing size.

Christenson stated that the deck is larger than some houses are.  

Jackson answered that it measures 24 feet by 53 feet.  

Krueger asked how much of the deck is actually used.  He felt that it is large enough for half a dozen picnic tables.  
Jackson stated that they have a very large family with six siblings, all who have their own families.  The entire deck is used by the family.  

Grob commented that he was reading through the materials presented to the Board and both the deck and the boathouse structure were knowingly built contrary to the Ordinance.  The property owners were notified of the violation.  At that time a variance was applied for and subesquently denied.  The homeowners at the time were told the boathouse and deck needed to be removed.  That was ignored.  The request is asking to replace something that past generations were not allowed to have or keep and were asked to remove.  

Jackson stated that he requested a copy of the entire file from Environmental Services.  He stated that he did see the file and he is here now doing what his father should have done previously.  He did not know any of this until they asked about a building permit.  
Grob asked if there were septic systems with drianfields or if they were just holding tanks.  

Jackson stated that there are two septic systems with drianfields located on the property.  

Grob commented that the Board tries not to let people rebuild or initially build any structures within the shore impact zone, which in this case is 50 feet.  The proposal is for a building three feet off of the water and a deck that encroaches well into the shore impact zone.  He felt there is room to build a reasonable deck lakeward and then wrap the rest of it around the sides of the house provided the septic tanks are setback far enough to allow that.  
Jackson thought that the one on the west side the tank is ten to twelve feet from the house.  The tank on the east side was unknown to him. 

There was no written correspondence and no public comment was made.

Johnson stated he felt the current deck was very large and it was difficult to approve something that was ordered to be removed but he also felt that it is reasonable to have a lakeward deck on the cabin. 

Jackson answered that they would be open to scaling the deck back if the Board is open to that idea.  He didn’t like the situation he is in and having to sit in front of the Board knowing what happened in the past.  
Krueger stated that the intent of the Ordinance is to correct violations when the opportunity arises.  Now is the only time to make this situation better.

Grob asked if the request was to leave what is in place as an after the fact request or is it to allow the deck and structure to stay but also replace it all.  He questioned if the replacement would be a different variance.    

Buitenwerf stated that the department views it as an after-the-fact because both the storage shed and deck currently exist.  If a variance is granted for those items then the applicant’s would be allowed to maintain them per that variance approval.   

Grob summarized for clarification that if the after-the-fact variance was granted then he would be able to replace what is existing as it is right now because they would be considered legal non-conformities.  

Buitenwerf stated that he has information regarding Mr. Grob’s question regarding septic tank setbacks.  The installation inspection report shows the tank on the east side of the structure is 13 feet from the house and the tank on the west side is 12 feet from the house.  

Grob commented that he is not in favor of allowing the structure down by the water to stay.  It would never be allowed to be built now and so to allow it to remain and maintain it doesn’t make sense to him.  He is open up to discussion on how to handle the deck.  He agreed with Mr. Johnson that a lakeside deck should be allowed but not the size that it currently is.  Based on the numbers shown, the applicant’s could build a twelve foot lakeward deck without encroaching into the shore impact zone.  He didn’t see the Board approving the request as presented.   
Krueger asked if the applicant was in favor of amending the request.  
Jackson stated that he would be in favor of amending the request but needed help understanding why the boathouse couldn’t stay since it predates the zoning ordinance.

Grob answered that it was built during a timeframe when it wasn’t allowed as well as it being built contrary to action by the Board of Adjustment.  It didn’t just exist prior to 1971 without some conditions.
Jackson stated the boathouse has been there since 1940.  
Johnson stated that it had been rebuilt and without a permit.  He questioned if a variance should have been obtained at that point.

Buitenwerf stated that there is a complaint in the file by the zoning administrator who stated that a deck and storage building were constructed without required board approval and permits.  The complaint was dated August 30, 1978.  

Jackson commented that the boathouse was replaced in 1978 and there wasn’t a permit obtained when it was replaced but the original boathouse has been there since 1940.  

Grob stated that in 1978 the boathouse would not have been allowed to be rebuilt which is why it went through the variance process back then.   

Krueger felt that the request as presented was heading towards a denial.  He asked Mr. Buitenwerf if the applicant would be able to amend the application.

Buitenwerf answered that an applicant always has the option of amending a request.    

Jackson stated that when he first went into the office, he thought he was only dealing with the deck.  The way he understood it was if there was proof that the boathouse existed prior to 1971 it would be allowed to remain.  

Grob responded that Mr. Buitenwerf stated that it wasn’t built prior to the Ordinance.
Jackson asked the Board for guidance on what they would like to see in the amended request.  

Grob stated that the deck needs to be outside of the shore impact zone and the boathouse structure and deck needed to be removed or relocated to a conforming setback.
Christenson asked Mr. Buitenwerf asked if a variance would still be needed if the deck design was amended to be at least 50 feet from the ordinary high water mark.   

Buitenwerf stated that by permit a 15% forward deck could be built.  The dimensions can be 15% lakeward from what the original structure setback is as long as it doesn’t encroach closer than 30 feet from the ordinary high water mark.  He stated that the ordinary high water mark setback stated on the sketch should be verified and measured to know exactly what would be allowed by permit.    

Grob asked if the request should be tabled to allow for more accurate measurements or deny the request and have the applicant reapply.  
Christenson stated that there are two separate issues: the deck and the boathouse down by the water.  

Jackson requested that the variance be tabled so that he could get more accurate measurements for the current cabin’s structure setback.  He would then bring an amended proposal back before the Board.  
Buitenwerf stated that there are two options for how to handle this request; Mr. Jackson could sign a waiver of the 60 day rule or the County could extend their review of the application for an additional 60 days.  He asked that the Board be specific on what information they were looking for.  
Jackson stated that he is fine with signing the extension form.  
Grob wanted to see an amended request that eliminates the structure down by the water and the deck wouldn’t encroach any closer than fifty feet from the ordinary high water mark.  
Krueger stated that the structure could be moved back to a conforming setback and permitted as such.  

Christenson moved to table Variance Application 6-V-14 by Jackson Family Limited Partnership until the May 27, 2014 meeting. 

Christianson seconded it.  

The motion carried unanimously. 

Variance Application 7-V-14 by Wayne Eimers and Katy Grisamore:  Part of Lot 9 and all of Lot 10, Block B, Second Addition to Pine Haven Beach, Section 17, Township 139, Range 34, Hubbard Township on Long Lake.  Parcel: 14.38.51000.  Part 1:  Applicants are requesting a variance from Section 502.2 of the Shoreland Management Ordinance (SMO) to construct a new residence and lakeside deck at less than the required 100 foot ordinary high water mark setback.  Part 2: Applicants are requesting a variance from Sections 502.2 and 801 of the SMO and Article V, Section 1 of the Subsurface Sewage Treatment System Ordinance to allow a septic system drainfield to be placed at less than the required 10 foot property line setback.  

Bernie Gartner, authorized agent, was in attendance and presented the application.  The request is to rebuild the existing home and deck, to the same size and dimensions that would meet the ten foot side property setback.  The current structure was built in 1927 so it is aged and needs to be redone.  

Krueger asked why the structure wasn’t being moved back further away from the lake since it will be a complete rebuild. 

 Gartner stated that the main reason was the tree cover on the property.  The current garage, well location, and septic system are also concerns.    

Krueger asked if a 70 foot setback would be too close to the garage and septic.

Gartner stated that to get outside of the root systems of the Norway pines it encroaches too close to the garage building.  The property owners are extremely adamant about maintaining the aged Norway’s on the property.  
Christenson stated that the lot was very pretty.    She asked how the applicant’s are going to get the old cabin out without damaging or stressing the trees they are trying to save since it appears the cabin would need to be removed between them.   

Gartner stated that the cabin would be removed gingerly so that it won’t put stress on the trees.  They had discussed this with the contractor and his idea was to make a step crawl space so that the footings wouldn’t need to be as deep near the trees.  The plan is to do what is necessary to not disrupt the integrity of the trees.      

Grob stated that current house is approximately 35 feet from the lake and a ten foot lakeside deck which puts a structure within 25 feet of the water.  He asked what the maximum distance the home could be moved back from the lake.

Gartner felt they were at the maximum right now in order to maintain the Norway trees.  

Grob commented that the trees might have to go.  He wondered if the trees were not in question what the setbacks could be.  in his opinion, the whole house could be moved back an additional 25 feet so that the house and deck could be located outside of the shore impact zone.  He wanted more clarification on other reasons as to why the home had to be built in the shore impact zone besides the homeowner's desire to keep the pine trees.
Gartner stated technically the main reason is the desire to save the large Norway trees, however if the house were to be moved back there would be additional trees besides the large Norway’s that would need to be cut down.  Pines have extensive root systems so getting anywhere near them will cause harm.  

Krueger felt that the house could be moved back 25 or so feet and then new trees could be planted to replace any of them that were taken down.  

Gartner stated that these trees are probably 100 year old trees.   

Christenson asked about an existing shed that is on site. 
Gartner stated that there is a small storage shed that would be removed during the construction phase to allow a well truck access to the lot.  The applicant’s had not yet decided if it would be replaced or not once construction is completed.  
The floor was opened for public comment.

Chuck Diessner made public comment.  He asked Mr. Buitenwerf what his recommendation after seeing the lot was and how far back could the house be located back.  The staff report indicated that it appeared there was room to move the home back but stated that it was subject to reviewing the lot.  
Buitenwerf answered that after seeing the lot the staff recommendation would be the same as what was written in the staff report.  He felt that the home could be moved back another 20-25 feet from the lake.

The public comment portion of meeting was closed.  
Johnson stated that when he was on site he estimated that the home could be moved back 15-20 feet.  He did say that by moving the home back the two large Norway's would need to be removed.  The next door neighbor's house is jutted out and the applicant’s would lose half of their view of the lake by moving any further back than that.  The other reason for the distance was to still allow room for servicing the well.
Krueger asked if the board wanted to move on the request or ask for a modification to the request.  
Grob asked if when building a new home the deck had to also meet the ordinance setbacks.

Buitenwerf stated that a deck would need to meet setback requirements.
Grob shared his personal thoughts.  The design of the home was fine but he wanted to see the front of the deck at no closer than 50 feet which would make it completely out of the shore impact zone.    

Krueger commented that was how he was leaning too.  He stated that if the Board was going to vote on this item as it is presented, it appears it is heading towards a denial.  He asked what the applicant’s would like to do.    

Johnson felt that the deck could be downsized if they didn’t want to move the cabin so far back and still meet the 50 foot threshold.  

The applicants asked that the application be tabled to allow them time to submit an amended design.  

Grob moved to table the application until the May meeting and would like to see a design that shows the house and deck that encroaches no closer than 50 feet.
Johnson seconded it.

The motion carried unanimously.  
Miscellaneous:

There was no miscellaneous business to discuss.

Communications:

There were no communications to discuss.
Adjournment:

Christianson moved to adjourn.
Grob seconded it.
The meeting was adjourned at 7:42 p.m.
Minutes respectfully submitted by:

Maria Shepherd

Recording Secretary
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